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DIRECT INSURANCE FOR
RISKS SITUATED IN OTHER
FINANCIAL FREE ZONES

A relevant change applicable to the Insurance Sector has been made in the Conduct of Business (COB) Module of the DFSA
Rulebook towards the end of 2020.
The Federal Law (UAE Law No. 8 of 2004, as amended) restricts insurers based in a Financial Free Zone from carrying out
insurance in the State, unless it is reinsurance. However, Financial Free Zones are excluded, in this context, from being part
of the State.
Rule 7.2.2 of the COB Module of DFSA Rulebook reflected this restriction by prohibiting:
a.
b.

DIFC insurers from effecting or carrying out contracts of insurance; and
DIFC insurance intermediaries and insurance managers from acting as agents in relation to contracts of insurance,

unless such contracts are reinsurance contracts, or if the risk is located in the DIFC.
In order to keep the rules up-to-date, DFSA has amended this rule by adding a reference to ‘any other Financial Free Zone’.
Further to this amendment, the restriction mentioned earlier shall not be applicable for risks located in the DIFC or any other
Financial Free Zone.
The Glossary module of the DFSA Rulebook has defined Financial Free Zone as 'a Financial Free Zone established under
Federal Law No. 8 of 2004 on Financial Free Zones'.
The amendments shall come into force on February 1, 2021.
Impact: Insurance businesses in DIFC can engage in direct insurance for risks situated within DIFC as well as other Financial
Free Zones in UAE, such as Abu Dhabi Global Market (ADGM), with effect from February 1, 2021.
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DIFC’S NEW DATA
PROTECTION REGIME

In 2020, the DIFC introduced Data Protection Law No. 5 of 2020, replacing, Data Protection Law DIFC Law No. 1 of 2007.
The Data Protection Law combines the best practices from a variety of current, world class data protection laws, such as
the General Data Protection Regulation (GDPR), the California Consumer Privacy Act and other forward-thinking,
technology agnostic concepts.
The DIFC Authority has also issued new Data Protection Regulations that set out the procedures for notifications to the
Commissioner of Data Protection, accountability, record keeping, fines and adequate jurisdictions for cross-border
transfers of personal data.
DIFC’s updated Data Protection Law and Regulations set out expectations for Controllers and Processors in the Centre
regarding several key privacy and security principles.
The new Data Protection Law No. 5 of 2020 effective from 1 July 2020 has been implemented by the DIFC. Firms were
granted grace period of 3 (three) months, until 1 October 2020, to prepare to comply with it, after which noncompliance
will be penalized.

Impact: The Data Protection policy of each firm will have to be revised in accordance with the provisions of the new law.
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AMENDMENTS TO COMMON
REPORTING STANDARD LAW
BY THE DIFC

In August, DIFC Law No. 6 of 2020 (the CRS Law Amendment Law) was enacted to amend
the Common Reporting Standard (CRS) Law, DIFC Law No. 2 of 2018 (the CRS Law).
The key points in the amendments were:
A Controlling Person is now additionally covered by the
CRS Law (as defined in Section 4 of DIFC Law No. 6 of
2020). This means that when an individual maintains
an account with the Reporting Financial Institution,
natural persons having power over that entity are also
subject to CRS legislation.

The CRS Legislation also incorporates new crimes and
punishments for an account holder or a controlling
person who offers incorrect or inaccurate selfcertification.

Impact: The amendments have to be taken into account for CRS compliance and reporting.
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UAE‘S NEW ECONOMIC
SUBSTANCE REGULATIONS

The Economic Substance regulations have been repealed and replaced by the UAE
Government.
Old Regulation

New Regulation

Cabinet of Ministers Resolution No. 31 of 2019 concerning
Economic Substance Regulations.

Cabinet of Minister Resolution No. 57 of 2020 concerning
Economic Substance Requirements (Revised ESR).

Ministerial Decision No. 215 of 2019 on the Issuance of
Directives for the Implementation of the Provisions of the
Cabinet Decision No. 31 of 2019 concerning Economic
Substance Requirements.

Ministerial Decision No. 100 of 2020 on the Issuance of
Directives for the Implementation of the Provisions of the
Cabinet Decision No. 57 of 2020 concerning Economic
Substance Requirements (IR).

Submission of Notification/Report
In compliance with the amended ESR, all DIFC companies undertaking one or more 'Relevant Activities' are required to submit a
Notification of Economic Substances ('Notification') and/or a Report of Economic Substances ('Report') by electronic means to
the Ministry of Finance Portal ('MOF Portal').
For the purpose of the UAE Economic Substance Regulations, the Registrar of Companies ('Registrar') is the regulatory authority
appointed by the DIFC. The Regulatory Authority shall determine if an undertaking has fulfilled the requirements of an economic
substance and if not, refer the undertaking to the Ministry of Finance.
Federal Tax Authority
The Federal Tax Authority has been designated as the National Assessing Authority, as the amendment has revamped the
functions and obligations of the related authorities.
The Federal Tax Authority shall,
•
Conduct assessments to determine whether a Licensee has met the Economic Substance Test.
•
Impose administrative penalties.
•
Hear and decide on appeals.
•
Carry out reporting requirements and exchange of information with the Ministry of Finance.
Physical Presence of Board members in UAE
It has been clarified that the 'directed and managed' requirement does not require board members (or equivalent) to be resident
in the UAE. Also, it has been explained when taking strategic decisions, the board members (or equivalents) are expected to be
physically present in the UAE.
Amendments to the Definition of Licensee
The term "Licensee" applies only to the Juridical person (Corporate entity) or an unincorporated partnership conducting a Related
Operation in the UAE (including a Free Zone) which are subject to the New ESR.
Natural persons (who fall under the scope of Licensee in the original ESR) are no longer protected and are thus not required to
comply with the criteria of the Economic Substance Test (as detailed in Article 6 of the New ESR).

Amendments to the Exemption category
The following entities are exempt from the obligation to comply with the Economic Substance Test as per the definition of
'Exempted Licensee' under New ESR:
•
•
•
•
•

A Licensee that is a tax resident outside the UAE;
An Investment fund and its underlying SPVs / investment holding entities;
A wholly UAE resident-owned business that is not part of a multinational group and which only carries on business in
the UAE;
A branch of a foreign entity that is subject to tax on all of its Relevant Income in a foreign jurisdiction and
Any other Licensees as directed by the Ministry of Finance (MoF).

To avail the exemption firms need to submit proof by filing a notification that it qualifies for an exemption for each financial
year.
Government-owned entities are no longer exempt, unless they fall within one of the updated exemptions of the New ESR.
Amendment to the definitions of Distribution and Service Centre Business:
The old definition of a 'Distribution and Service Centre Business' required the purchase of goods from a Foreign Connected
Person (as defined in the Old ESR), importing goods into UAE and subsequently reselling them outside UAE. This has now
been amended to exclude the requirement to import and export the goods from UAE.
Amendments to the definition of High-Risk IP Business:
The definition of a high-risk IP Licensee has been narrowed in compliance with the New ESR. The conditions relating to a
Licensee not carrying out any research and development or branding, marketing and distribution as a part of its
revenue-generating activity in the UAE have been withdrawn.
Penalties for Non-compliance
An administrative fine of AED 20,000 may be levied if Licensees or Exempt Licensees fail to send their notices and any other
documents or relevant information as required by the Relevant Authority or the National Assessing Authority.
An administrative fine of AED 50,000 may be levied when Licensees or Exempt Licensees fail to submit their Economic
Substance Report or fail to comply with the Economic Substance Test.
An administrative fine of AED 50,000 can be levied when Licensees or Exempt Licensees send wrong information to the
Appropriate Authority or the National Assessing Authority.

Impact: The ESR notification has to be submitted every year by all firms carrying out a relevant activity.
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CHANGE IN SOLVENCY
REGIME FOR CAPTIVE
INSURERS

DFSA has made proposals to amend the current solvency regime applicable to Captive Insurers in DIFC to provide a
more proportionate regulation for this sector.
Traditionally, captives in the DIFC have been subject to a solvency regime equivalent to other Insurers in the DIFC as
set out in the Prudential – Insurance Business Module (PIN) of the DFSA Rulebook.
The solvency regime in PIN, which was developed based on a credit rating model used by rating agencies, introduced
qualification criteria for capital resources and Minimum Capital Requirement (MCR) calculated as a sum of various risk
components.
The application of the PIN for Captive Insurers has resulted in numerous waivers and modifications from the DFSA.
Therefore, DFSA considers that the solvency regime is not fully appropriate for captives and it needs to be revised to
be commensurate to the nature, scale and complexity of the captive insurance model.
The DFSA has proposed changes for the solvency regime for Captive Insurers in its Consultation Paper No. 134. The
key changes proposed are as follows:

Amending definition of Class 2 Captive Insurer
The current classification of captives does not allow sufficient flexibility to allow market entry of captives whose
insurance arrangements may include a higher percentage of business with third parties that are outside of the Group
but share similar risks and/or have common economic interests arising by way of business from their commercial
activities with the Group (e.g. joint venture partners, vendors, clients, employees).
Therefore, the DFSA is considering the following:
Extending the current permission to
underwrite third-party business and
require that a Class 2 Captive
Insurer writes at least 51% of its
Gross Written Premium to the
Group, being permitted to use its
remaining capacity to underwrite
business for third parties, which are
engaged by way of business in a
commercial activity with the Group.

Define the scope of third parties
who are to be treated as engaged
by way of business in a
commercial activity with the
Group, for whom the captive is
permitted to underwrite
Contracts of Insurance.

Require that a Class 2 Captive
Insurer meets a MCR of at least
USD 500,000, unless a higher
amount of up to USD 1,000,000 is
set by the DFSA depending on
factors relating to the nature, size
and complexity of the applicant.

Simplifying MCR calculation for Class 1 Captive Insurer
Pure captives in other jurisdictions are generally subject to the simplified two-factor model capital requirement.
DFSA therefore intends to apply a de minimis approach to the calculation of MCR for Class 1 Captive Insurers,
where the simplified MCR becomes the higher of:
•
•

Underwriting Risk Component (URC); and
Reserving Risk Component (RRC)

Simplifying MCR calculation for Class 2 and Class 3 Captive Insurer
Due to various factors in play (e.g. permission to underwrite third-party business), diversified and mutual captives may
pose risks similar to those of commercial (re)insurance firms and, to that extent, similar regulatory requirements can
be applied.
The DFSA therefore proposes to apply a risk-oriented approach to the calculation of MCR for Class 2 and Class 3
Captive Insurers, where the simplified MCR becomes the sum of:
•
•
•
•

Underwriting Risk Component (URC);
Reserving Risk Component (RRC);
Default Risk Component (DRC); and
Investment Volatility Risk Component (IVRC).

Revising Underwriting Risk Component (URC) calculation methodology
The DFSA proposes to calculate URC as the sum of individual results obtained by multiplying Net Written Premiums
during the reference period, for each insurance Class of Business, by the prescribed percentage factors in PIN.

Revising Reserving Risk Component (RRC) calculation methodology
RRC is currently calculated using the higher of Gross Outstanding Claims, less the amount of reinsurance and other
recoveries expected to be received in respect of that liability, and 50% of Gross Outstanding Claims provision. However,
net claims provision would rarely be large enough to eclipse 50% of gross provisions, effectively allowing for no (or
partial) recognition of netting benefits from reinsurance obtained. This presents an undue regulatory burden for the
captive model.
To address this issue, DFSA proposes to calculate RRC as the sum of individual results obtained by multiplying Gross
Outstanding Claims, less the amount of reinsurance and other recoveries expected to be received in respect of that
liability, for each insurance Class of Business, by the prescribed percentage factors in PIN.

Clarifying regulatory treatment of intra-group loans
Despite intra-group loans being an integral part of cash management for captives, no clear instructions are provided in
PIN when it comes to the recognition of intra-group loans, as well as to their treatment for the purpose of Default
Risk Component (DRC) and Investment Volatility Risk Component (IVRC) calculation.
The DFSA has provided individual waivers and modification to captives with regard to intra-group loans in the past,
but these legacy requirements have not been clearly defined and included in PIN.
Going forward, DFSA proposes to view qualifying intra-group loans as bonds for the purpose of DRC calculation,
subject to percentage factors depending on the borrower's credit rating.
Intra-group loans, regardless of qualification criteria, in the same way to any other interest-rate-sensitive assets,
shall be subject to IVRC, where a corresponding capital charge applies depending on the maturity of the transaction.
Clarifying DRC and IVRC treatment of Money Market Funds
DFSA proposes that investments in Money Market Funds with a credit rating be treated as rated bonds for the
purpose of DRC calculation. In parallel to that, investments in Money Market Funds will receive a treatment,
equivalent to bonds, for the purpose of IVRC calculation.
Amending submission rules for actuarial reports
DFSA proposes that captives undertaking General Insurance Business not be required to produce actuarial reports for
regulatory purposes, unless specifically asked by the DFSA. Captives underwriting Long-Term Insurance Business will
continue to produce and submit actuarial reports to the DFSA on an annual basis.

